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A malicious prosecution action may be based upon the bringing of ancillary civil proceedings. 


A malicious prosecution action may be based upon the bringing of ancillary civil proceedings,’ even though the principal 
proceedings are properly brought.* A malicious and meritless cross-complaint seeking affirmative relief, like a malicious and 
meritless complaint, is an action that may support a malicious prosecution cause of action because a cross-pleading creates an 
action distinct and separate from an initial pleading.’ Further, the filing of a counterclaim may constitute the continuation of a 
civil proceeding under a statute allowing an action for the wrongful use of civil proceedings.* However, there is authority that 
the mere filing or pendency of a counterclaim will not sustain the action unless there is a wrongful suing out of some process 
by which property is seized and damage is sustained, and the mere filing of a motion for leave to file a counterclaim out of 
time does not constitute the commencement of an action that will support a claim for malicious prosecution.° 


Subsidiary procedural actions or purely defensive actions cannot be the basis for malicious prosecution claims,’ although if 
an underlying prior action is an independent, separate adversarial action, involving the expense and trauma of preparing a 
response, and having a procedural life of its own, it will support a later tort claim for malicious prosecution.* Merely injecting 
new facts and legal issues into a proceeding and imposing on the party the burden of mounting a defense is not sufficient to 
establish that the proceeding satisfies the requirement of being independent or ancillary, as a basis for a malicious 
prosecution claim based on the proceeding.’ Similarly, a motion for reconsideration of an earlier motion can never give rise to 
a malicious prosecution claim, as no matter what the facts of the case, the motion for reconsideration has absolutely no 
meaning apart from the earlier motion, and it therefore has no separate existence and is not an independent proceeding, and 
the trial court has broad inherent powers sufficient to control any problems generated by the motion for reconsideration. '° 
Petitions to modify custody or visitation in dissolution proceedings do not provide the grounds for an action for malicious 
prosecution, since petitions to modify are not ancillary proceedings but rather exist as a continuation of the dissolution 
proceeding already begun." 
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